


 

2.       Business Disclosures Provision
Employee agrees that during the term of his employment with Employer and
thereafter she will not disclose or use any information related to the Employer’s
business and the business of the Employer’s present or prospective customers,
including, but not limited to, any promotional concepts, marketing plans, strategies,
drawings, customer lists or other information not otherwise made available to the
general public. Employee acknowledges that the list of the Employer’s present and
prospective customers as it may exist from time to time, along with the Employer’s
promotional concepts, marketing plans, strategies and drawings and are valuable,
special and unique proprietary properties of the Employer and constitute a trade
secret. …

We find that the business disclosure policy in the employment agreement does not violate the Act.
In Stericycle, Inc., 372 NLRB No. 113 (2023), the Board built upon the standard used in Lutheran
Heritage Village-Livonia, 343 NLRB 646 (2004), and held that when analyzing work rules, the General
Counsel must prove that an employer’s rule has a reasonable tendency to chill employees from
exercising their Section 7 rights. 372 NLRB No. 113, slip op. at 2, 9-10. If an employee, who is
understood to be economically dependent on the employer and who contemplates Section 7
activity, could reasonably interpret the rule to be coercive, the General Counsel has carried their
burden and the rule is presumptively unlawful even if there is also a reasonable non-coercive

interpretation.  Id.
[1]

This provision, relating to information about the Employer’s business, lists as examples things that
are clearly proprietary and trade secrets. There is no reference to employee information, wage
information or anything else relating to terms and conditions on employment. In G4S Secure
Solutions (USA) Inc., 364 NLRB 1327 (2016), the Board considered a confidentiality rule prohibiting
disclosure of “G4S or client information” and found it to be lawful because employees would
reasonably understand the rule as limiting only the disclosure of proprietary information. The Board
noted a “critical distinction” between the language of the rule and other rules found to be unlawful
that include prohibitions on disclosure of information about fellow employees. Id. at 1330-31
(discussing Flamingo Hilton-Laughlin, 330 NLRB 287 (1999), which prohibited revealing confidential
information about fellow employees). Instead, the Board likened the rule to the one in Super K-Mart,
330 NLRB 263 (1999), where the Board had said employees would reasonably understand a rule
stating that “company business and documents are confidential” would apply to proprietary
information and not limit discussion of wages and working conditions. The Board concluded that
there is nothing in the rule or otherwise that suggests that the employer considered employee
information proprietary. 364 NLRB at 1331. Similarly, here the lack of any mention of employee
information or things related to terms and conditions of employment distinguish this policy from
other rules that the Board found unlawful under Lutheran Heritage. See, e.g., Caesars Entertainment
d/b/a Rio All-Suites, 362 NLRB 1690 (2015) (prohibition on employees sharing “any information
about the Company which has not been shared by the Company with the general public” was
unlawful considering the list of examples included “salary structure” and policy manuals); Schwans
Home Service, Inc., 364 NLRB 170, 171 (2016) (company information rule unlawful because even
though it focused on trade secrets and intellectual property, it also mentioned information
concerning “employees,” which creates sufficient ambiguity). The fact that the employees here
regularly work with designs and other intellectual property for their customers coupled with the lack
of any indication that the Employer considers employee information or other working conditions to
constitute trade secrets, we conclude that this policy would not have a reasonable tendency to chill
employees in the exercise of their Section 7 rights. Thus, we would not find that the employee who
is economically dependent on their employer and who contemplates Section 7 activity could
reasonably interpret this provision to be coercive. Accordingly, the business disclosures provision
does not violate the Act. 

 

3.       The Lawsuit
The Employer’s lawsuit against the Charging Party seeks to enforce the non-compete agreement and
the business disclosures provision, alleging that the Charging Party utilized trade secret information
to solicit and acquire the Employer’s customers for  new employer. Since we have concluded that(b) (6),  








